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If the House
You Bought Is
Haunted

By Sharlene A. McEvoy

Ghostbusters may be your only recourse

ost people would agree

that one of the most im-

portant financial deci-

sions a person makes in his
or her life is the purchase of a house.
Such a decision has vast economic and
emotional implications, carrying with
it at least a generation of debt and con-
stituting the largest asset a person will
own in his or her lifetime, Buyers spend
a great deal of time and effort in scru-
tinizing potential dwellings—size,
style, and location are examined with
care. Indeed, buyers spend several
hundred dollars to hire construction
experts to examine the structural in-
tegrity of the building before the deal
is finalized.

There have been many cases in
which buyers have rescinded sales
contracts or obtained damages for la-
tent physical defects in the house such
as a leaking roof,' cockroaches,? base-
ment flooding,* cracked walls, foun-
dation problems,* and the presence of
uranium tailings.> Few would argue
that justice demands that a buyer be
recompensed for such serious latent
physical defects in the property.

But what about disturbing events
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that have occurred on the property that
might affect its value or the buyer’s
feelings about owning the property?
Should the fact that a grisly crime oc-
curred on the property or that a prior
owner was infected with the human
immunodeficiency virus (HIV) or that
the house is reputed to be haunted be
disclosed to the prospective buyer?

Many prospective purchasers may
not know that during the past three
years, state legislatures have quietly
been passing laws deeming such in-
formation not to be material facts—
not to be essential or relevant to the
buyer when making a decision whether
to purchase a house. These laws ex-
onerate real estate agents and sellers
from liability if they fail to disclose this
information concerning ““psychologi-
cally impacted” property.

One impetus for the passage of these
laws was Reed v. King® a California
case decided in 1983. Dorris Reed had
purchased a house from Robert King.
Neither King nor his real estate agents
had informed Reed that a woman and
her four children had been brutally
murdered on the property ten years

earlier. After moving in, Reed learned
of the gruesome incident from a neigh-
bor and found that “no one was in-
terested in purchasing the house
because of the stigma” connected with
it. Reed sued to rescind the sale and
sought damages. When King and his
agents successfully moved to dismiss,
Reed appealed. The issue before the
California Court of Appeals was
whether in the sale of a house the seller
must disclose that it was the site of a
multiple murder.

Reed argued that not only did King
and his agent know about the murders
and fail to tell her about them but also
the tragedy materially affected the
market value of the house. Reed paid
$76,000, but it was worth only $65,000.

The Court of Appeals worried that
the stability of real estate transactions
would be adversely affected by a de-
cision favorable to Reed. Quoting an
earlier case, it said, “The power to can-
cel a contract is a most extraordinary
power. It is one which should be ex-
ercised with great caution. ...” But it
ruled in Reed’s favor, saying:

If information known or accessi-
ble only to the seller has a signif-
icant and measurable effect on
market value and, as is alleged
here, the seller is aware of this ef-
fect, we see no principled basis for
making the duty to disclose turn
upon the character of the infor-
mation.

As a result of this decision, in 1987
California became the first state to pass
a law defining a real estate agent’s and
an owner's responsibility in selling
stigmatized real property.” While no
state or federal appellate court has ex-
tended or even followed the Reed de-
cision, since 1989 at least nineteen
other states have passed statutes or
adopted rules concerning psychologi-
cally impacted property.

AIDS
One case decided since Reed v. King
dealt with the psychological impact of
property owned by an AIDS sufferer.
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Kleinfield v. McAnally® involved a
Manhattan couple who entered into a
contract to purchase a cooperative
apartment. During an interview with
the co-op board, they learned that the
previous owner of the apartment had
died of AIDS while living there. The
couple stated that they did not want
to go forward with the purchase; they
indicated they would not have con-
tracted to purchase the property if the
real estate agent had told them that the
previous owner had AIDS. However,
to avoid a financial loss, they went
through with the closing and moved
into the apartment.

The couple subsequently sued the
estate of the former owner and the real
estate broker to rescind the sale and to
recover damages for fraudulent mis-
representation and for the intentional
infliction of emotional distress. The
court dismissed the claim against the
estate, saying that the plaintiffs should
have preserved their rights by seeking
to postpone the closing with the ar-
gument that “circumstances excused
them from performance.” Instead,
“they weighed the economic and legal
realities and decided that closing, rather
than breach, was the better part of
prudence.”

The court also held that the prior
owner’s death from AIDS was simply
not a “material fact”; absent an ex-
press request for information from the
purchaser, it need not be disclosed. The
court said:

Death, of course, is the ever pres-
ent handmaiden and twin of life.
It occurs in homes and streets, in
hospitals and in open spaces. The
fact that members of plaintiffs’
families had died previously does
not mean that plaintiffs could
thereafter wrap themselves in a

Sharlene A. McEvoy is an associate
professor of business law at Fairfield
University, Fairfield, Connecticut. She is
a practicing attorney who concentrates
on employment and contract matters,
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15- occupation by an AIDS sufferer a material fact?

cocoon and insulate themselves
from the fact of death.

The New York Supreme Court further
commented that the fact that the
“plaintiff’s morbid fear of death was
unreasonable in the eyes of others or
of utmost importance to them is beside
the point.”

Even though the court debunked the
plaintiffs’ concerns, such cases have
caused realtors nightmares. Realtors
have pressed state legislatures to enact
laws stating that AIDS is not material
to a home sale. Realtors want rules put
in place to help head off expensive
lawsuits based on charges of discrim-
ination by sellers as well as by angry
buyers.® New York attorney Marc H.
Glick, who represented the defendant
in Kleinfield v. McAnally, estimated that
the case cost $20,000 in legal fees.!

The AIDS issue poses a peculiar
problem because changes in the fed-
eral Fair Housing Act as well as states’
Bills of Rights forbid discrimination on
the basis of the HIV status of a resi-
dent.!* AIDS should not be a major
stumbling block for purchasers, be-
cause most authorities agree that the
HIV virus can be communicated only
by sexual contact, shared needles, and
contaminated blood.'? There is no evi-
dence that the human immune defi-
ciency virus can be transmitted through
droplets in the air; by food; or by
touching infected persons, their cloth-
ing, or the objects handled by them,
Nor can HIV be spread by contact with
toilet seats, bathtubs, showers, or
doorknobs. AIDS is not a communi-
cable disease like measles, tuberculo-
sis, or influenza,'

There is no indication that living in
a house formerly occupied by an AIDS
sufferer is harmful. Nonetheless, there
is considerable debate among realtors
as to whether occupation by a person
suffering with AIDS is a “‘material fact”
that must be disclosed.!

Broadly construing the materiality
concept, a creditable argument can
be made that a property owner’s
AIDS condition is material given

the fear, albeit irrational, held by
some persons that AIDS can be
transmitted by casual contact,
notwithstanding the overwhelm-
ing scientific evidence to the con-
trary, and also the social stigma
attached to homosexuality and in-
travenous drug use through which
AIDS is known to be communi-
cated.'s

Ghosts

Two other cases decided since the
Reed decision in California dealt with
the psychological impact of a pur-
ported haunting. In Hebron, Connect-
icut, JoAnn Rich claimed that the house
she rented was haunted and won an
award of $40. Rich had sought to re-
cover a $1,250 security deposit, $500
partial payment of a month’s rent, and
the $185 fee paid to Ed and Lorraine
Warren, nationally known “ghostbus-
ters” who investigated the house and
agreed that it was haunted. Lorraine
Warren claimed that she felt the pres-
ence of a “confused, somewhat frus-
trated human spirit in the house.” Rich
produced photographs of a pink haze
at the top of the stairway and a blue
haze over a candle that would not burn
down,'

Much more was at stake in Stam-
bovsky v. Ackley, et al.'” At issue was a
house widely reputed to be possessed
by poltergeists. In 1989, New York
bond trader Jeffrey Stambovsky put
down a $32,500 deposit on an eight-
een-room Victorian mansion over-
looking the Hudson River in Nyack,
New York.!®* When an architect re-
fused to work there because it was
haunted, Stambovsky learned that
seller Helen V. Ackley had published
stories in Reader’s Digest and the local
press about the house’s ghost, a cheer-
ful “little person” in a Revolutionary
War uniform, with a round, apple-
cheeked face, who once ate a ham
sandwich in her presence.

Stambovsky sued Ackley and real
estate broker Richard Ellis to rescind
the contract to purchase the $650,000
house. The New York Supreme Court




noted that Ackley had publicized her
close encounters with the spirit, and
that in 1989 the house had been in-
cluded in a five-home walking tour of
Nyack, described in a newspaper ar-
ticle as a ‘‘riverfront Victorian with
ghost.” Therefore, the court concluded
that “the reputation thus created goes
to the very essence of the bargain be-
tween the parties, greatly impairing
both the value of the property and its
potential for resale.” The court wryly
noted that the broker was under no
duty to disclose to a potential buyer
the “phantasmal reputation of the
premises” and that “in his pursuit of
a legal remedy for fraudulent misrep-
resentation against the seller, plaintiff
hadn’t a ghost of a chance.” Never-
theless, the court in a 3-2 decision al-
lowed Stambovsky to seek rescission
and recover his down payment. The
case was later settled.

The majority’s decision flies in the
face of the settled New York law of
caveat emptor, which still applies to
real estate transactions.® Dismayed by
the decision that set aside the sale, the
New York State Association of Real-
tors is now trying to push legislation
through the New York State Assembly
to absolve brokers of any responsibil-
ity to disclose such information,

The laws

If the realtors’ associations are suc-
cessful in their bid to dematerialize
ghosts, New York will join twenty
other jurisdictions that have similar
laws or rules in effect. Eighteen states
and the District of Columbia?' have
enacted legislation, while two have
adopted rules.?? There have been very
few cases involving stigmatized prop-
erty, but realtors have been spooked
by cases like Reed v. King, Kleinfield v.
McAnally, and Stambovsky v. Ackley to
the extent that six jurisdictions passed
laws in 1989, five in 1990, and eight
in 1991.5 Alaska considered but did
not pass such a law in 1991, and Ida-
ho’s governor vetoed a bill in 1991,

Of the tvwenty jurisdictions’ laws and

rules that protect nondisclosure, only
California’s sets a time limit. California
requires disclosure of the occurrence or
the manner of death of the occupant
of the real property if the death oc-
curred within three years prior to the
date the transferee seeks to purchase,
lease, or rent the property. In no event
is the transferee required to reveal that
an occupant of that property was af-
flicted with or died from AIDS. How-
ever, an owner or his or her agent is
not immunized from making an inten-
tional misrepresentation in response to
a direct inquiry from a prospective
transferee of the property concerning
deaths on the property.?

The nineteen other jurisdictions
provide no duty to disclose at any time,
It is clear from most of these laws that
the real estate lobby was very effective
in influencing state legislatures. While
thirteen of these laws provide guid-
ance for both the agent and the seller
of the property,? five laws protect only
the agent.28

Some of the laws cover only certain
events. Fifteen jurisdictions specifi-
cally identify homicide and suicide,?
while thirteen jurisdictions specify
felonies® and two include death by
natural causes® as events that need not
be disclosed to prospective purchasers.
All of the jurisdictions provide that the
situations defined as having a psycho-
logical impact are not material to the
sale, and therefore there is no duty for
the agent and, in most jurisdictions,
the owner to disclose such information
to a purchaser.

Most of these statutes have been in
place for only a few years; there has
not yet been a challenge to determine
their validity. A close examination,
however, reveals that these laws are
flawed in many ways.

First, what is the precise definition
of “psychologically impacted?”” Most
states define it to mean that the prop-
erty was suspected to be infected with
the HIV virus or was the site of a hom-
icide, suicide, or other felony. The typ-
ical statute uses the term “includes but
is not limited to . . .” the above. It is

conceivable that many other poten-
tially stigmatizing situaiions would fall
under this broad language, such as a
house that was formerly a bordello, a
drug dealer's headquarters, a gang
hangout, a scene of child abuse or of
a shoot-out, a graveyard, or a funeral
home.

The wording of these statutes thus
leaves considerable room for judicial
mischief. Plaintiffs might raise spu-
rious claims in order to rescind an un-
favorable purchase contract.

Consider the plight of the Snedecker
family, who moved from Hurleyville,
New York, to Southington, Connecti-
cut, in 1986 into a newly renovated,
two-family, spacious colonial with a
big yard. Much to their chagrin, they
discovered that they were living in a
former funeral home. The family lived
in the house for well over a year and
reported many unusual events, includ-
ing three men who got into the locked
house, a disembodied hand and arm
fondling Mrs. Snedecker’s teenage
niece, and shattered rosary beads. A
clerical blessing of the house and sev-
eral masses were said to no avail. Ul-
timately, an exorcism banished the
“evil spirits,”* so the family did not
have to resort to secular rites in court.

Only Connecticut and Oklahoma
provide an opportunity for a prospec-
tive buyer to ask questions about the
property when in “the process of mak-
ing a bona fide offer.” If the would-
be buyer

advises an owner of real estate or
his or her agent in writing that
knowledge of psychological im-
pact is important to his decision to
purchase or lease the property, the
owner, through his or her agent,
shall report any findings to the
purchaser or lessee in writing sub-
ject to and consistent with the ap-
plicable laws of privacy.

Both states further provide that “if
an owner refuses to disclose such in-
formation, his or her agent shall so ad-
vise the purchaser or lessee in

(Continued on page 53)
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standing orders adopted by some or all
judges. The case management techniques
discussed in this article are designed to be
compatible with the CJRA, and many are
appearing as features of CJRA plans.

14. ACC/Lincoln, cited in note 4, Prac-
tice and Procedure Order Upon Transfer
Pursuant to 28 USC § 1407(a), filed April
24, 1990, at 7 13.

15. ACC/Lincoln, cited in note 4,

16. FPI/Agretech, cited in note 3.

17. See, for example, Northern District
of California Local Rule 235-3.

18. See, for example, Central District of
California Local Rules 6.1-6.4.2.

19. In determining whether to style this
request as a formal motion, an ex parte
application, or an informal letter request
(with service to all counsel of record and
unrepresented parties) counsel will be
guided by the practice and requirements of
the particular district and judge.

20. See “Sample Order Setting Initial
Conference,” MCL 2d § 41.2.

21. See MCL 2d §§ 21.63, 31.11.

22. See MCL 2d § 41.31.

23. MCL 2d § 30.12. See also MCL 2d
§21.41,

24, MCL 2d §§ 30.11, 32.11,

25. MCL 2d § 20.22-.225.

26. See also MCL 2d § 41.3, “Sample
Case Management Order after Initial Con-
ference,” 1 2 (Organization of Counsel).

27. MCL 2d §§ 24.1, 30.41.

28. MCL 2d &§ 24, 30.

29. MCL 2d §§ 21.14, 30.11,

30. See 1 Newberg on Class Actions 2d
(1985) § 3.43. Class denial is an extreme
penalty that is viewed with disfavor unless
prejudice would otherwise result. Feder v.
Harrington, 52 FRD 178, 181-82 (SD NY
1970).

31. ACC/Lincoln, cited in note 4.

32. InRe Oracle Securities Litigation, 132
FRD 538 (ND Cal 1990).

33. Id. at 542-546.

34. In re Activision, 723 F Supp 1373,
1378-79 (ND Cal 1989).

35. See MCL 2d § 41.37-41.38.

36. See, for example, FPI/Agretech, cit-
ed in note 3, Pretrial Order No. 1: CASE
MANAGEMENT, 1 5(h).

37. See MCL 2d §§ 42.1 et seq., regard-
ing role of sanctions, general principles,
types of sanctions, procedures.

38. MCL 2d § 23.11.

39. See also MCL 2d § 23.12.

40. MCL 2d §§ 23.14-23.24, 30.4-47.

41, See 28 USC § 473(a)(6).

Haunted Houses
(Continued from page 23)

writing."* The statutes do not indicate
whether or not a buyer can then with-
draw the offer. Also, the laws are un-
clear as to whether the written query
can be made at the time of the initial
offer or at the time the deposit is placed
when the seller accepts the offer. These
loopholes will probably be resolved by
litigation.

Some states, including Rhode Island
and South Carolina, do not even offer
the buyer an opportunity to ask ques-
tions before making the purchase.
Their laws provide only that “under
no circumstances shall the provision
be interpreted as or used as authori-
zation for an agent to make any
misrepresentations’”* of fact or any
false statement. Such language is su-
perfluous in light of common law fraud
principles that allow a buyer a recov-
ery against the owner or agent.

There are two other important issues
regarding these statutes. First, how
specific must the buyer’s question be?
If the buyer words the question to ask
about a murder but not other felonies,
what is the duty of the seller or agent?
To answer the question truthfully may
be to omit important information about
some other stigma attached to the
property. Statutes in Connecticut and
South Carolina do not spell out how
specific the question must be.

Another flaw in these laws, with the
exception of California’s, is that they
are vague about time limits. If a buyer
requests information of the seller and
the latter responds that nothing un-
toward has ever occurred, and the
buyer purchases the property but six
months later finds out that a felony did
occur on the property, how can the
buyer prove the seller knew of the
event? Not all sellers will be as candid
as Helen Ackley was in advertising the
eccentricities of her house. Is the seller
responsible only for answering ques-

tions about events that occurred while
he or she owned the property? Clearly,
states should consider putting some
time limits on the extent of the seller’s
or agent’s liability.

Conclusion

Only a very small percentage of
properties have been the sites of mur-
ders, suicides, or other felonies. ““Psy-
chologically impacted property”
statutes have been passed or proposed
at the behest of nervous real estate
brokers. The rush to pass these statutes
is unusual in light of the fact that there
are very few decided cases. Of the
twenty jurisdictions that have enacted
these laws, only three reported receiv-
ing any complaints on this issue.?

The debate over these statutes re-
volves around one issue: What is a ma-
terial fact in a real estate transaction?
If a material fact is some important
piece of information that would be the
determining factor in a buyer’s deci-
sion to make the purchase, then the
information should be disclosed, so
long as it does not constitute an in-
vasion of privacy. The obvious situa-
tion is AIDS, but the scientific evidence
so far indicates that the virus cannot
be transmitted through contact with a
house and its fittings. Moreover, dis-
closing such information would run
afoul of the Fair Housing Act. Infor-
mation about crimes like murder, bur-
glary, and robbery, on the other hand,
is a matter of public record and should
be made available to any buyer, not
just to those few people who happen
to know about these laws.

The real estate lobby should be con-
cerned less with limiting its liability
than with conscientiously providing
accurate information to prospective
buyers. The nondisclosure laws in ef-
fect in most jurisdictions should be re-
pealed. In their place should be laws
requiring that every seller of real prop-
erty and his or her agent notify a buyer
that he or she has the right to obtain
information about the property that
might affect the buyer’s decision—in-
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formation about events that occurred
during *he seller’s association or within
ten years of the date of the offer,
whichever is longer.

Because of the complexity and sen-
sitivity of this problem, no legislation
can fully address the issue. It is a prob-
lem that is best left to the courts, The
cases discussed in the article were de-
cided correctly. As the Reed v. King
court said, a seller of real property has
a duty to disclose material facts to a
purchaser, facts that affect the value
of the property, when the facts are
known to the seller and not easily de-
tectable by the buyer. This maxim
should be the guiding principle in all
real-estate transactions. g
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